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41. Power to make Regulations Schedule

2008, No. 10

An Act to provide for the Government to institute and maintain a Disability
Strategy in respect of persons with a disability, to make discrimination against a
person with a disability unlawful, and to ensure that persons with a disability have
access to certain buildings and to footpaths.

BE IT ENACTED by the Parliament of the Cook Islands in Session assembled
and by the authority of the same as follows:

1. Short Title and Commencement — (1) This Act may be cited as the
Disability Act 2008.
(2) This Act shall come into force on a date to be appointed by the
Queen’s Representative, by Order in Executive Council.

2. Interpretation - In this Act, unless the context otherwise requires -

“discriminate” shall mean to make a distinction, exclusion or
restriction against a person with a disability on the basis of that
person’s disability or to subject a person with a disability to a
detriment in circumstances in which other persons who do not have
a disability would not be subjected to such detriment.

“Minister” shall mean the Minister for Internal Affairs.

“Ombudsman” shall mean the Ombudsman appointed under the
Ombudsman Act 1984.

“Person with a disability” shall include any person who has a
congenital or permanent physical impairment, including any
sensory impairment, or who has an intellectual or developmental
disability, or a person with a loss or abnormality of physiological
or anatomical structure or function, or a person with a psychiatric
disability and may further include any person certified by a
Registered Medical Practitioner approved by the Minister for the
purpose to be a person with a disability.

“Disability Strategy” shall mean the Cook Islands National Policy
on Disability and National Action Plan 2008-2012 endorsed by
Cabinet in January 2008.

3. Act to bind the Crown - This Act shall bind the Crown.
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PART 1
DISABILITY STRATEGY

4. Requirement to provide Disability Strategy - Subject to Section 5
of the Bill, the Minister shall determine a Disability Strategy, detailing the
objectives of the Government in respect of persons with a disability and provision
of disability support services. The Minister may amend or replace the Disability
Strategy at any time.

Sy Requirement for consultation - Before determining the Disability
Strategy, or amending or replacing the Disability Strategy, the Minister shall
consult with bodies or organizations representing persons with a disability and
with such other organizations or individuals as the Minister considers appropriate.

6. Disability Strategy to be made available - The Minister shall make
the Disability Strategy publicly available, and shall present the Disability Strategy
to the Parliament of the Cook Islands, and as soon as is practicable after any
replacement or amendment, shall make such replacement or amendment publicly
available and shall present a copy to Parliament.

T Requirements for reporting - (1) Within 12 months of the
presentation of the Disability Strategy, or any amendment or replacement to
Parliament, and every year thereafter, the Minister shall report to Parliament as to
progress in implementing the Disability Strategy.

(2) For the purposes of preparation of the report, the Minister may
require any other Minister whose responsibilities include implementation of any
part of the Disability Strategy to provide a report as to implementation of that part
of the Disability Strategy under the responsibility of any other Minister.

(3) The report from the Minister to Parliament, and from any other
Minister to the Minister of Internal Affairs shall include a statement that if any
legislation proposed or passed during the preceding report period has or could
affect the rights of persons with a disability, those rights have been recognised and
appropriate provisions have been included in proposed or enacted legislation.

PART 2
DISCRIMINATION

8. Rights of persons with a disability - Every person with a disability
shall be entitled to the same rights and privileges as all other persons, and in
particular, those rights granted by the Constitution of the Cook Islands.

9. Prohibition against discrimination - No person shall discriminate
against a person with a disability, and any such discrimination shall be unlawful.

10.  Unlawful discrimination - In particular, and without derogating
from the foregoing, no person shall discriminate against a person with a disability
on any of the following grounds -

(a) the physical disability or impairment of the person
with a disability;
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(b) any illness of a person with a disability, whether as
part of their disability or otherwise;

(c) any psychiatric illness of the person with a
disability;

(d) any intellectual disability or impairment of the
person with a disability;

(e) the reliance by the person with a disability on any
assistive device including an assistive animal;

) the presence in the body of the person with a
disability of organisms capable of causing illness;

(2) the personal status of the person with a disability,
which shall include the age, marital or relationship
status, gender, or sexual orientation of the person
with a disability or whether the person with a
disability has responsibilities for others including
children or other dependents; or

(h) the ethnic or national origin of the person with a
disability, which includes nationality or citizenship.

Discrimination in employment

11.  Requirement to employ - Where an applicant for employment,
being a person with a disability, is qualified for work of any description, it shall be
unlawful for an employer or any person acting on behalf of an employer, by
reason of the disability of the applicant, to refuse or omit to employ the applicant
on work of that description which is available.

12. Requirement to offer equal terms and benefits - Where any
employee or potential employee is a person with a disability, it shall be unlawful
for an employer or person acting on behalf of an employer, by reason of the
disability of the employee or potential employee, to offer or afford that person less
favourable terms of employment, conditions of work, or any other benefits of
employment, or less opportunities for training, promotion or transfer than are
made available to other employees of the same or substantially similar capabilities
employed in the same or similar work.

13. Requirement not to terminate employment - Where any employee
is a person with a disability, it shall be unlawful for an employer, or person acting
on behalf of an employer, by reason of the disability of the employee, to terminate
the employment of that employee, or to subject the employee to any detriment, in
circumstances in which the employment of employees employed in similar work
would not be terminated, or in which other employees employed in similar work
would not be subjected to such detriment.

14. Exception in relation to special services or facilities - The
provisions of Section 11 above shall not apply where the position is such that the
person with a disability could perform the duties of the position satisfactorily only
with the aid of special services or facilities, and it is not reasonable to expect the
employer to provide those services or facilities. If the nature of a position held by
a person with a disability is altered substantially during the term of the
employment, this section shall apply with the necessary modifications as if the
altered position was a new position.
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15, Exception in relation to risk or harm - The provisions of Sections
11 and 12 above shall not apply where in respect of the position offered or altered
during the currency of employment, the environment in which the duties of the
position are to be performed or the nature of some or all of those duties is or
becomes such that the person with a disability could perform those duties only
with a risk of harm to that person or to others, unless the employer could without
unreasonable disruption, take reasonable measures to reduce the risk to a normal
level.

PART 3
COMPLAINTS AND SPECIAL JURISDICTION OF OMBUDSMAN

16. Complaint to Ombudsman — (1) Where any person, whether a
person with a disability, his parent, guardian agent or otherwise, believes there has
been an unlawful discrimination in respect of a person or persons with a disability,
that person may make a complaint to the Ombudsman in any format acceptable to
the Ombudsman.

(2) For the purposes of this Act, the Ombudsman may elect to deal
with the complaint under this Part of this Act, or if the complaint relates to a
matter in which the Ombudsman has jurisdiction under the Ombudsman Act 1984,
the Ombudsman may elect to deal with the complaint under the provisions of that
Act.

(3) If the Ombudsman elects to deal with the complaint under this
Act, the following provisions shall apply.

17. Time for making complaint - A complaint must be made within six
months of the date of the alleged discrimination, or within such further time as the
Ombudsman shall allow.

18. Decision to proceed or otherwise - The Ombudsman shall consider
the complaint, and after seeking any further information which may be required
from the complainant, the Ombudsman shall, decide whether to proceed to
investigate the complaint or not to proceed.

19 Decision not to proceed — (1) The Ombudsman may decide not to
proceed to investigate the complaint if, the complaint is trivial, frivolous,
vexatious or not in good faith, or if in all the circumstances of the complaint, it is
unnecessary to take further action.

(2) If the Ombudsman decides not to proceed, then the
Ombudsman shall advise the complainant of that decision in writing, and give
reasons for making such a decision.

20. Procedure where investigation continues - If the Ombudsman
decides to proceed to investigate the complaint, she/he shall advise the
complainant and any person claiming to be aggrieved (if not the complainant) and
the person against whom the complaint is made that the Ombudsman intends to
investigate the complaint and shall —

(a) give details of the complaint;

(b) invite the person against whom the complaint is
made to respond to the complaint within a period of
not less than 21 days;
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() advise the parties that upon receipt of any response
or upon expiration of the time allowed, the
Ombudsman may seek any further information in
relation to the complaint or response; and

(d) advise the parties that in the absence of any
response, the Ombudsman may make a
recommendation in respect of the complaint.

21. Settlement - At any time after receipt of a complaint, and any time
during investigation of a complaint, the Ombudsman may assist the parties to
secure a settlement between themselves in relation to the complaint.

22 Terms of settlement — (1) A settlement means an agreement
between the parties on actions that settle the matter and may include the payment
of compensation or the tendering of an apology or any other response to the
complaint that the Ombudsman may recommend or to which the parties may
agree.

(2) As part of a settlement, the Ombudsman may request a
satisfactory assurance by the person against whom the complaint was made
against the repetition of the conduct that was the subject matter of the complaint
or against further conduct of a similar kind.

23. Record of settlement - If the parties are able to reach a settlement,
the Ombudsman shall record that settlement in writing and supply a copy to the
complainant and respondent.

24, Procedure if no settlement - If the parties are unable to reach a
settlement, the Ombudsman shall proceed to make a preliminary recommendation
in relation to resolving the complaint, based on information already held, upon
any further information that may be requested and supplied or following a hearing
or any other reasonable procedure as the Ombudsman shall determine, provided
however that the Ombudsman shall not be obliged to conduct any hearing.

25.  Advice of recommendation - The Ombudsman shall advise the
parties of the preliminary recommendation, and what further action (if any) the
Ombudsman proposes shall be taken by the parties or any of them, and shall
provide the parties with a reasonable opportunity to advise whether they or any of
them accept or reject the recommendation and proposal for further action (if any).

26.  Recommendation may become final - After requesting and
receiving the views of the parties or after having provided a reasonable
opportunity to provide such views, the Ombudsman may if the parties have
reached a settlement issue a final recommendation to be final between the parties,
and advise the parties accordingly.

27 Referral to Attorney-General - If the Ombudsman does not make a
final determination, the Ombudsman may refer the original complaint to the
Attorney-General.
















